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EBEFACE; 



The important controveray respecting the cobstitntioaajity of 
the exclusive gt-ant from the legislature, to Messrs. Livingstqh 
and Fllton, h»s at length been decided in the Suprei^e 
Court of the United States, against the validijy of the state laws ; 
knd we are well persuaded, that whosoever will giye an atten- 
tive and candid perusal to the opinion which is now offered to 
' the public in this convtaient form of republication, must acknow- 
lei^e the justness of that decision. 

The result; perhaps, is neither unexpected DOFonacccptable. to 
^he great body of the people of this state, as well as of othei' por- 
tions of the Union ; and whatever may be our sympathies with the 
individuals whose pritate interests are affected, we are confident 
that no feelings of state interest or jtride, militate against.a cheerful 
submission to the decision of that high tribunal, whose judgineot 
alone is final; in cases of this nature. 

The controversy has indeed; at different periods, escited touch 
feeling and interest amongst ourselves ; and notwithstanding, the 
decisions of bur state courts, we believe the current of popular 
opinion to have been so strong against the validity of the grant in 
question, that the lei^slalure would have long since repealed at least 
the extraordinary remedies given for its protection, had not the re- 
versal of those decisions in the forum of the last resort, been con- 
fidently expected. 

So long ago as 1811, the state right was opetily contravened by 
a company in this city, by whom Opposition steam-boats ytere es- 
tablished on Hudson's river. A bill in chancery was filed, and an 
injunction prayed for against them, by the state graulees. The 
then chancellor (Mr. LaksIng) refused to grant the writ ; but 
upon an appeal to the court of error*, his decree ^as reversed, 
and' a perpetual injunction directed to be issued against the < pro- 
prietors of the opposition boats. The same questions were de 
bated in that cause, that were hitely discussed in the supreme court 
of the United Stales ; but as no patent rigAt was pretended, and no 
coasting license set up under the latM of the United States, the 
court of errors merely held the state grant to be valid, on, tbe 
ground of a concurrent, but subordinate power in tbe state legisla- 
tnrc, and acknowledged that in cate of conflict, a patent rij^t 



ivonld premi i^nst it. It nag moreover denied, that any inter- 
ference had in that case been shewn between the laws of this state, 
and the constitutional power of congresB to regulate conunerce ; , 
it was alleged, that it would be time enough to consider that ques- 
tion when it should arise ; and the general answer given to all 
such supposed collisions of power, was the same as in the caee of 
conflict with a patent right — " that the laws of congress were pa- 
ramount, and must prevail." 

By a subsequent compromise, the opposition company was ad- 
mitted to a p^ticipation of tlie exclusive right ; and consequently 
that cause was not carried up to the supreme court of the United 
States. Pending the suit, both parties had united in obtaining 
from the legislature new and extraordinary penalties against any 
other interference with the state grant ; and as those penalties 
were applicable, at the discretion of the grantees themselves, not 
only to cases falling within the decision of the court of errors, but 
to those expressly excepted from its operation, all further liti- 
gation in the courts of justice was for a season put to rest. 

The legblature was then resorted to, on the ground that 
the courts were in effect shut against claimants under an author- 
ity, which had been admitted to be superior to that whence 
Messrs. Livingston and Fulton had derived their right ; and 
the first applicant for relief was Mr. Ogden of New-Jersey, the 
very party who has been unsuccessful in the late suit at Wash- 
ington. Tbe memorial presented by him to the legislatwe at the 
session £^"1814, was referred to a select committee of the assen>- 
bly, of which the present Jadge Duer was chairman ; and in the 
report made on that occasion, it was in effect declared as the opi- 
nion of the committee, that a right derived by patent from the 
United States, was paramoimt to the state grant ; and further, that 
" as the constitution of the United Stites vests congress with the 
power (necessarily an exclusive one) to regulate commerce, it 
was at least questionable ^whether the legislature of this slate had 
any power to interfere with, or prevent' the navigation of a Vessel 
in any of the waters of this state, and more especially in any wa- 
ters lying between this and a neighbouring state, with a license 
■ obtained according lo the laws of the United States." . 

The committee considered the act giving the extraordtDary pe- 
-nalties referred'. to, as in effect closing the courts of justice against 
persons desirous of brinpng to a legal test the rights claimed by 
Messrs. tivingston aad Fulton ; and as that act formed no part of 
the right, but only gave additional remedies for it? prdteclioo, 
they recommended to the les^slature so to alter or modify the 
act, as to prevent its working such manifest injustice. The bill 
reported by them for that purpose,, was passed by the assembly,, 
but rejectfKl in the senate. 



A compromiBft was then made with Mr. Ogden. Kew elaimauta, 
however, arose With similar pretensions ; but their applications 
were so unifbnnly ansuccessfu), that it at length became evident 
that the rights claimed under the state laws were at all events to be 
protected from judicial enquiry, except at the risk of losing a 
steam-boat, which, by the operation of the state law, must have 
been subjected to seizure, as a necessary act of the court of 
chancery, before a hearing could be had. 

No person of sufficient hardihood and resources for such an en- 
terprise presented himself, until Mr. Gjbbons, the appellant in the 
late suit, resolved to enter the lists ; and in all probabihty the hazard 
would have seemed too great even for him, had not circumstances 
in the mean time occurred to encourage him in his resolution. 
About three years after the report of the committee on Mr. Ogden'a 
memorial, Mr. Coi.den of New-York, one of the parties interest- 
ed in the grant from the state, published a biography of his 
friend Mr. Fulton, in which he undertook to censure the commit- 
lee, and attack their report. This produced an " Answer" from 
Mr. Duer, in which both were defended. A " Vindication" of the 
state grant followed from Mr. Golden — a " Reply" to which was 
afterwards publi!>hed by his antagonist ; aad in this last pmnphlet. 
Judge Duer urges the same ground of objection to the exclusive 
right of Messrs. Livingston and Fulton, upon which the late ded- 
aioa at Washington is founded. 

The main point in controversy, however, between Mr. Cold^ 
and Judge Duer, was the repugnancy asseited by the latter, of the 
state grant to the power vested in congress to grant patents for 
new inventions and discoveries. But in adverting to the question, 
arising from the power of congress to regulate commerce with fo- 
reign nations and amongst the several states, he addresses his ad- 
versary as follows : — "As you permitted that part of the report 
which relates to the power vested in congress to regulate com- 
merce, to escape vituperation in your memoir, I did not, in my 
Ibrmer tetter, urge the objection to the state grant which had been 
founded on that article of the constitution ; but as you have thought 
it expedient to revive the question, it may be proper merely to 
observe, that a state law may interfere with the provmona of the 
power to regulate commerce, either when it proposes such regula- 
tion as its end or object, or when, in its Batumi effects and conse- 
quences, jt interferes with that power, which, in regard to the ob- 
jects specified, is admitted to he necessarily exclusive. Qjiarantiae 
laws undoubtedly afiect the intercourse of foreign nations with 
particular stales, or of one state with another ; but the object aad 
end of those laws is not to regulate commerce, hut to guard E^ainst 
infectious diseases. It is only hy accident, and not in their natural 
results, that they regulate commerce, or interfere with its regula- 
tion. Neither do the acts for granting ferries, turnpike roads or 
loll bridges, aim to regulate commerce. That re not their end or 



Alyect ; nor can. they iu their Jiatura) results be said toiDlerier(« 
with the power of coogre^s; and.if.iu any wise th^ do interfere - 
Mth.ii, it ia per elionoe. 

*' The object of the grants id questkn, is to promote easy and 
expeditious internal intercourse ; and their accidental effects may 
he to facilitate comtnercial intercoupse. Theexclusive privileges 
given in these cases to the, grantees, < were given to promote the 
end of the grant, trad are the means- which the legislature thought 
it'inosLprsper to resort to lor taxing the puUic, in wder to attain 
the.«bject. It is tram confounding the. natural resDlt, with the ae- 
cideataL cSectsof a law, that the fallacy has arisen- : By distinguish- 
ii^ the one from the other, we are guarded agaiast the possibiUty 
ftf delusion. In truth, the accidental effects of eTcry taw for the 
regolation of trade, or the imposition of taxes on articles of home 
coasumptiiHi, and for the inspection of those of domestic growth vr 
mannlttcture, may, in the same loose and extended sense, be said to 
be reguUtioBs of conunercd, because they effect it indkectly. But 
how difierent are such- laws in their aim and consequences, from 
B grant that directly, in its natural results, and by a foreseen con- 
sequence, monopolizes one grand method for the cheap and expe- 
ditious prosecution both of foreign and domestic trade ?" 

With the publication from which the above extract is taken, the' 
controversy between Mr, Golden and Judge Duer terminated. Pub- 
lic opinion declared itself very distinctly against the validity of the 
state grant ; and Mr. Gibbons and others who severally claimed 
the right of navigating our waters with their steam vessels, either • 
under costing licenses or patents, were emboldened to persevere, 
untij a determination upon their rights could be had in the 
court of the last resort. In the state courts they were unsuccess- 
ful ; as the opinioiw of onr judges advanced step by step, until they 
Buccesuvely determined that neither a patent right nor a coasting 
license presented a case of cHlision with the state grant ! Appetdi, 
in most of tiiese cases were prosecuted in the supreme court of 
the United States ; and the issue, as it respects the case of Giii- 
bons, yte have now. before us. The other suits are still peodii^ ; 
besides one in the district court of the United States for the no-'A- 
ern district of New-York, in which the question in regard to a pa- 
tent right has been decided by Judge Skivner, in conformity with 
the principles advanced by Mr. Duer. No appeal has as yet been 
entered in this case ; and wbethef ohe be ever prosecuted or not, 
we conceive to be immaterial ; as the opinion in the ease of Gib- 
bons, as to every practical purpoie, covers the whcfe ground of 
confroversy. 

Wemay now, therefore, confidently look for anew xra in the 
history of steam navigation. Hitherto the public has been perhaps 
better accommodated with steam-boats for passei^rs upon our 
waters, tbu could hare reaaombly been expected whilst this 



branch- of naVigatitfa waa tHes^ibject' of amM/tfiffSy. - We ffiof 
therefore, ifith greater certainty, concliwle, tWat wKeftoonipetllio* 
is adaiittfed,' it will-at'lisaEt be attended *itH' its* uSttal^bwiefit* t* 
the ComihuUitjr at large, abd- tHaf Weshall have boats' (»f WWloM" 
•ibrls andaizesr, atratfes adaptfed'to thccirtiiaistttnees ofeverj lie'- 
ftriptiori aid cliisa ofpassengerS; 

The means of transporting merchandise bj^ steam- vee«els ba» 
lieretofore been denied to us altogether ; lor although the st^to 
^antees up<Mi their incorporation volunfittiljr precludbd thenfsrfVes 
iVom carryii^ freight, they nevertheless persisted in depriving 
others of that right. It will now become common, and when ne 
reflect apon the superior espedition, certain^, and economy of 
steam transportatiDn, and that it affords in itself the most effectual 
):emedy for all the obstructions in the navigation of the Hudson, 
some fiUDt idea may be formed of the benefits which it holds forth 
— benefits which will not only be extended throughout the state, 
but equally felt in every part of it. It will not only enable the re- 
mote merchant and farmer to avail themselves most readily of our 
principal markets ; but those on the margin of the river, will find 
their proportional account in it. They may convert their farms 
mto gardens, and transport their produce to New-York with 
almost the same expedition and in better order, than it could be 
conveyed by a land carriage of a few miles. 

Aiid whilst these advantages are promised to the public, there is 
no hardship or injustice 19 the privation to which the owners of the 
state grant are necessarily subjected. They hare still an eiclu* 
sive right under their patents from the United States, to the 
use of such modes of steam navigation as are secured to them as the 
original inventions and improvements of Messrs- Livin^ton and 
Fulton ; they have already realized tai^e sums ol money from 
fourteen years dijoyment of an exclusive privilege, which itnow 
appears the state had no power to confer on them ; and they may 
DOW enjoy the' freighting business in common with others, as well 
as a fair competition ia the transportation of passengers, with pe- 
ouliar adraotages in their favor. 

Nor haye they any just ground of complaint or claim against the 
state, for the failure of their exclusive grant. It was not purchas- 
ed by them for a valuable consideration, with warranty either ex- 
press or impUed ; but the legislature merely gave them what they 
asked, and were content to take at their own risk ; and that was 
the privilege of making large fortunes, at the expense, as it proves, 
of the common rights of their fellow citizens. To suppose, there- 
fore, that on being law fully deprived of such a privilege, they 
are entitled to remuneration frOm the state, would be in effect to ad- 
mit, that every insolvent debtor dischai^d under our state laws, 
may claim to be retmburted by the state, the amomit of former 



debts wbich he m^ havft been compelled to pay ia cotMeqaence 
of that decision of the same supreme court, miich declares those 
laws, also, to be violatioos of the federal compact. It is certainly 
not quite so reasoorible as it would be, to pretend that all who have 
hitlierto been debarred by the operation of the grant to Livingston 
and Fulton, from the use of patent inTenlioos and coasting licences, 
have just cUims to compepsation, out of the state treasoiy, or 
tiie profits of the monopofy. 

Albany, March 12, 1824. 



OF THE 

Supreme Comt of t\ie United Slates, 

ON THE STEAM-BOAT CASE, 

E^vered by Chief Justice Marshal, March 2, 1824. 

• GIBBONS lis. OGDEN. 



Tills is a writ of error to a decree of the highest coart of 
lanr or equity in the State of New- York, nfBrming a decree pro- 
noiiDced by the Ghancellor of that State. 

The Legislature of New- York has enacted sereral laws for the 
purpose of securing to Robert R. Livingatop and Robert Fulton 
the exclusive navigation of all the waters within the jurisdiction of 
that Btate, with boats mo?ed by fire or ateam, for a term of 
years, which baa not yet expired ; and has anthorised the Chan- 
cellor to award an injunction, reitraining any person whatever &om 
navigating those waters with boats of that deacription. 

This bill was fikd by Aaron Ogden, claiming as ssBignee of 
Livingston and Fulton, suggesting that Thomas Gibbons, the plain^ 
tiff in error, was in possession of two steam-boats, the StoudingT 
and Bcllona, which were actually employed in running betv«en 
New-York and Elizabethtown in New-Jersey, in violation jf tii» 
exclusive privilege conferred on the plaintiff, and ppaviig an in- 
junction to restrain the snid Gibbons from using the e«° boats, or 
any others propelled by fire or steam, in navijatingthe waters 
within the territory of New-York. 

The injunction having been awarded, the answer of Gibbons was 
filed, in which he stated that the boats empWed by him were duly 
enrolled and licensed, according to the ^ of Congress, to canT 
on the coasting trade of the United State* i and insisted on his rig;«. 
in virtue of that license, to navigate the waters between EIiza><Ui- 
to«™ and New-York, the acts of the Legislsture of New-Yo* not- 
withstanding. 
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The Chancellor perpetuated the injuaction, being of opinion 
that the acts conferring the privilege were not repugnant to the 
flonatitution and laws of the United States, and were valid. This 
decree waa affirmed, in the court for the trial of impeachments 
Wid correction of errors, nhich is the highest tribunal before 
which the cause could be carried in the slate. 

The plaintiff in error contends that this decree is erroneous, be- 
cause the laws which purport to give the exclusive privilege it 
sustains, are repugnant to the cooatitution and laws of the United 
States. 

They are said to be repugnant — 

1st To that clause in the constitution which authorizes Con- 
gresa to regulate commerce. 

2d. To that which authorizes Conp-ess to promote the progress 
of science and useful arts. 

The state of New-Yorjt maintains the constiltitionality of these- 
laws ; and their Legislature, their Council of Heviaion, and their 
Judges, have repeatedly concurred ip this opinion. It 's supported 
by great names, by cijimes which have all Uie tides to consideration 
that virtue, ioteltigence, and office, can bestow. No tribunal can ap- 
proach the decision of this question, without feeling a Just and real 
respect for that opinion which is sustained by such authority ; but 
it is the province of this court, while it respects, not to bow to it 
implicitly ; and tlie Judges must esercise, in the examination of the 
lubject, that understanding which Providence has bestowed upon- 
them, with that independence which the people of the United 
States expect from this department of the government. 

As pTeiiminary to the very able discussions of the Constitution^ 
which we have heard from the bar, and as having some inSuence 
on its coDstruction, reference has been made to the political situa- 
tion of these states anterior to its formation. It has been said, that 
they were sovereign ;- were completely independent, and were 
connected with each other only by a league. This is true. But, 
wten these allied sovereigns converted their league into a govern- 
ijienL— when they converted their Congress of Ambassadors, de- 
puted to deliberate on their common concerns, and to recommend- 
meamres of general utility, into a Legislature empowered to cn^ct 
Uva On the most interesting subjects, the whole character, in 
which tfat. states appear, underwent a change, the estent of which 
must he dei«nni[ieij by a fair consideration of the instrument bv 
whichthat chin^e was effected. 

This instrument contains an enumeration of powers expressly 
granted by the people of their government. It has been said that 
these powers ought tt, be construed strictly. But why ought they 
^be so construed l ii there one sentence in the constitution 
w.ichgives countenance vi this rule ? In the laetof the enumer- 
ateOnowers, that which grsnta, expressly, the means for carrying 

k°7"? '"'" execution, congress is authorized " to make all laws 
whichiti^i be neeewary and pt^per" for the purpose. But this 
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Itnutstion on the mem which ma; be nied, ia not extended ttt ttee 
powers which are conferred ; nor is there one sentence ih the con- 
stitntionwhichhas been poihtedoutbythe gentlemen of the haf, 
or which we have been able to discern, that prescribes' this" mH- 
We do not, therefore, think ourselres justified in adopting it. 
What do gentlemen mean by a strict construt^tibn ? If they coil- ■ 
tend only ^;ainst that enlarged constmctioQ which would eltehd 
words beyond their natural and obvious import, we mi^ Question 
the application of the term, hnt should not Controvert liie princi- 
ple. If they contend for that narrow construction which, in strp'- 
port of sqme theory not to be found in the constitution, wOiiId de- 
ny to the government those powers which the words of the grants 
as usually understood, import, and which are consistent with the 
general views and objects of the iusb^roent ; for that narrow con- 
struction which would cripple the government, and render it une- 
qual to the objects for which it is declared to be instituted, and to 
which, the powers given, as fairly understood, render it compe- 
tent, then we cannot preceive the propriety of this strict construc- 
tion, nor adopt it as die rule hy which the constifution is to be ex- 
pounded. As men, whose iateDtiooa require no concealment, 
generally employ the words which most directly arid aptly express 
the ideas they intend to convey, the enlighteaed palnbts who fram- 
ed our constitution, and the people who adopted if, must be un- 
derstood to have employed words in their naftiral sense, and to 
have intended what they have said. If, from the imperfection of 
huinag language, there should he serious doubts respecting the ex- 
tent of any given power, it is ■ well settled rule, that the object! 
for which it was given, especially when those objects are express- 
ed in the instrument itself, should have great influence in the con- 
struction. We know of no reason for excluding this rule from the 
present case. The grant does not convey powtr rthich might be 
beneficial to tiie grantor if retained by himself, or, w*hich c?» 
enure solely to the benefit of the nantee ; but i* an investmep'''*'f 
power forjthe general advantage, in the hands of agents se^cted 
for that purpose, which power can never be exercised by l"^ peo- 
ple themselves, but must be placed in the hands of agep*» o*" !•* 
dormant. Weknow of wo rule for construing the exl^ ^ 'lich 
powers, other than is given by the language of 0^ instrWneiit 
which confers them, taken in connexion with tiK purj**^s for 
which they were conferred. 

The words are—" Congress shall have p6i>^r to I'^late com- 
merce with foreign nations, and among the st^cral****'' aiiiiwith 
the Indian tribes." 

The subject to be regulated it coratn&-ce ; and our constitution 
being, as was aptly said at the bar, one of enumeration, aiid not of 
definition, to ascertain the exteni of tfie power, it becomes neces- 
sary to settle the meaning of tfie word. The. counsel for the ap- 
pellee would limit it to traffic, to bnyih^ and selUhs, or the inter- 
change of commodJiies, and do not admit that it comprehends navi- 
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state, be oUigodto enter, clear, or i^ty duties tBanotfier." Tbeae 
words have a direct reference to oavigatidn. 

The UDLvenally acknowledged power of the govenment to im- 
pDte embargoes, must also be considered as shonii^ that all Ame- 
rica U aoited in that coostructioQ which comprehenda oavigatioD in 
the word commerce- Gentlemen have said, in argument, that this 
is a branch of the wsr-makii^ power, and that an embargo is an in- 
strament of war, not a regulation of Irede. 

That it may be, and often is used as an inetrament of war, cannot be 
^nied. An embargo maj' be imposed for the purpose of facilitating 
the equipment or manning of a fleet, or for the purposeof conceal- 
ing the prc^ess of an expedition preparing to sail from a particu- 
lar port. In these, and 'in similar cases, it is a military instrument, 
and partakes of the nature of war ; but all embargoes are not of 
this description. Theyare, sometimes, resorted to without a view 
to w»r, and with a single View to commerce. In such case, an em- 
bargo is no more a war measure than a merchuitman is a ship of 
war, because both are vessels whioh navigate the ocean with sails 
and seamen. 

When congress iJiposed that embargo, which for a time engaged 
the attention of eveiy man in the United States, the avowed object 
of the law was the protection of commerce, and the avoiding of 
war. By its friends and its enemies it was treated ba a commer- 
cial, not as a war measure. The persevering earnestness and zeal 
with which it was opposed in apart of our conntry which supposed 
its interest? to be vitally affected by the act, -cannot be foigotten. 
A want of astuteness in discovering objections to a measure to 
which tibey felt the most deep-rooted hostility, will not be imputed 
to those who were arrayed in opposition to this ; yet they never 
suspected that navigation was no branch of trade, and was there- 
fore not comprehended in the power to regulate commerce. They 
did, indeed, contest the coostitutionaUty of the ad, but on a 
principle which admits the construction for which Uie appellant 
contends. They denied that the pwticular law in question was 
made in pursuance of the constitntion, not because the power could 
not act directly on vessels, but because a perpetual embargo wai 
the annihilation, and not the regulation of commerce. In terms, 
they admitted the applicabiUty of the words used in the constitution 
to vessels, and tiiat in a case which produced a degree and an ex- 
tent of excitement calculated to draw forth every principle on 
which legitimate resistance could be sustained. No example r 
could more strongly illustrate the universal understanding of the 
American people on this subject. 

The word nsed in the constitution, then, comprehends, and has 
been always understood to comprehend, navigation within its mean- 
ing ; and a power to regulate navigation is as expressly granted, ts 
if that term had been added to the word !' cpmmerce." 

To what commerce does this power extend? The ooostitntioD 
informs us, to commerce " with foreign nations, and pmong the se- 
veral etatei, and with the Indian tribes." 
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' It has, we believe, been universally admitted, that these words 
comprehend eveiy species of commercial intercourse betweea the 
United Statefrand-foreigo nations. No sort of trade can be carried 
on between this coantry and any other, to which this power does 
ii not extend. It has been truly teid, that commerce, us the word ii 

, n8«d in the constitution, is a unit, every port of which is indicated 

ij by the term. 

l| If this be the admitted meaning of the word in its application to 

1 foreign nations, it must carry the same mewing tJiroiighont the 

} lentence, and remain a unit, unleea there be some plain intelligible 

!; cause which alters it. 

;! The subject to which the power is neit applied. Is to commerce 

if " among the acTera! states." The word "among," means inter- 

I - mingled with. A thing which is among others, is intermingled 

i with them. Commerce among the states cannot stop at the exter- 

,' nal boundary line of each state, but may be introduced into the in- 

l It is not intended to say, that ftese words comprehend that com- 

merce, which is completely internal, which is carried on between 
man and man in a state, or between different parts of the same 
Btate, and which does nol extend to, or affect other states. Such a 
p6wer would be inconvenient, and is certainly unnecessary. 

Comprehensive as the word " among" is, it may very properly' 
he restricted to that commerce which concerns more states than 
one. The phrase is not one which would probably have been s&- 
lected to indicate the completely interior traffic of a slate, because 
it is not an apt phrase for that purpose ; and the enumeration of 
the particular classes of commerce to which the power was to be 
extended, would not have been made, had the intention been to 
extend the power to every description. The enumeration pre- 
supposes something not enumerated ; and that something, if we 
regard the laoguage or the subject of the sentence, must be the 
exclusively internal commerce of a slate.' The genius and charac- 
ter of the whole govemraerit ceem to be, that its action is to be 
applied to all the estemal concerns of the nation, and to those in- 
ternal concerns which affect the states generally ; but not to those 
which are completely within a particular state, which do not affect 
other states, and With which it is not necessary to interfere for the 
purpose of executing some of the general powers of the govern- 
ment. The completely internal commerce of a state, then, may be 
considered as reserved for the state itself. 

But in regulating commerce with foreign nations, the power of 
congress does not stop at the jurisdictional lined of the several states. 
It would be a veiy useless power if it could not pass those iioei!. 
The commerce of the United States with foreign nations, is that of 
the Whole United States. Every district has a right to participate 
in it. The deep streams which penetrate oUr country in every 
direction, pass through the interior of almost every' State in the 
Union, and furnish the means of exercising this right. If congres) 
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bai the poner to regulate it, that power maat be esercised wher- 
ever the subject exists. If it eiista within the stales ; if a foreigo 
voyage may conmeoce of terminate at a port within a state, then 
the power of congcess may be exercised within a state. 

This principle is, if possible, still more clear when applied to 
commerce " among the several states." They eilher join each 
other, in which case they are separated by a jsathematical line ; 
or they are remote from each other, in which case other states lie 
between them. What is commerc£ "among" them, and how is 
it to be conducted ? Can a trading expedition between two adjohi- 
ii% stales commence and terminate outside of each ? And if the 
trading intercourse be between two states remote from each other, 
must it not commence in one, terminate in the other, and probably 
pass through a third ? Commerce among the states most, of sie' 
cessity, be commerce within the states. In the regulation of trade 
with the Indian tribes, the action of the law, especially when the 
constitution was. made, was chiefly within a state. The power of 
congress, then, whatever it may be, must he exercised within the 
territorial jurisdiction of the sever^ states. Tbe sense of the na- 
tion on this subject is unequivocally manifested by the provisions 
made in the laws for transportii^ goods by land, between. Bijtimore 
and Providence, between New-York and Philadelphia, and bC' 
twcen Philadelphia and Baltimore. 

We are now arrived at the inquiry — What ie this power ? 

It is tbe power to regulate, tliat is, to prescribe, the rule by which 
commerce is to he governed. This power, like all others vested 
ia congrcsi, is complete in itself; may be exercised to its utmost 
extent ; and acknowledges no lioutalion;, other thaa are prescribed 
in the constitution. These are expressed in plain terois, and do 
not affect the questioos which arise in this case, or which have 
been discussed at the bar. If, oa has always been understood, the 
sovereignty of congress, though limited to specified objects, is ple-^ 
nary as to those objects, the power over commerce with foreign 
nations, and among tbe several states, is vested in congcess as ab- 
< aolutely as it would be in a single government, having in its coQsti-' 
ttition the same restrictions on the exercise of the poweri as are 
£>und In the constitution of the United States. The wisdom and 
the discretion of congress, their identity with the people, and the 
influence which their constituents possess at elections, are in this, 
as in many other instances, as that, for example, of declaring war, 
the sole restraints on which they have relied to secure them from 
its abuse. They are the restraints on which the people must 
oflen rely solely in all representative governments. 

The power of cosgress, then, comprehends navigation within 
the limits of every state in the Union, so far as that navigatioa may. 
be, in any manner, connected with " commerce with foreign na- 
tions, or among, the several states, or with the Indian tribes." It 
may, of consequence, pass the jurisdictional line of New-York, 
and act upon tbe very Waters to which the prohibitiwi now under 
'oosideratioD applies. 
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But it has beea ur|«d with gre«t earoestDesi, that alfhongh di£ 
power of coDgresa to regulate commerce with foreign natioiu and > 
aiDOog the several states, be co-eiteoflive with th« subject itself, 
aod bare do other limits than are prescribed in the conititutioir/ 
^et the states may eever^y exercise the «ame power within their 
respective jurisdictions. In mfpportoftUe argument, it is said^ 
that they poasessed it as an ioteparable attribute of torereignty 
before die formation of the constitution, and still retaih it, except 
■o far as they hare surrendered it by that instrunieilt ; that thiri 
principle results from the nature of the gorerfunent, and is aecured 
by the tenth ameodmeat ; that an affirmative grant of power is not 
exclusive, unle*s in its own nature it be sui:b that the coDtinued 
exercise of it by the formed possessor is inconsisfent with the 
grant, and that this is not of that description. 

The plaintiff, conceding these postulates, except the last, am-' 
tends, that full power to regulate a particular subject, implies the 
whole power, and leaves do residuum ; that a grant of the iVhOlelfl 
incompatible with the existenca of tr right in another to any part 
ofiU 

Both parties have qtpeided to the constitution, to legislative acts, 
and judicial decIsioDS ; and hare drawn argninuits from all these 
sources to support and illustrate the propoaitiona they respectively 



The grant of the power to lay and collect taxes, is, like the 
power to regulate commerce, made in general terms, and has never 
been nnderstood to interfere with the exercise of the same powe^ 
by the states ; and hence has been drawn an argument which has 
been applied to the (juestioa under consideration,^ But the two 
grants are not, it is conceived, similar in their terms or their na^ 
ture. Although many of the powers formerly exevctsed by the 
states are transferred to the government of the UnioH, yet the stat^ 
govemmenta remain, and constibite a most important part of our 
system. The power of taxation is indispensable to their existence, 
and-is a power which, in its own nature, is capable of residing in, 
and being exercised by. different authorities^ at the same lime. We 
are accustomed to see it placed, for different purposesj in different 
hands. Taxation is the simple opemttoa of takmg small portions 
from a perpetually accumulaCmg mass, susceptible of almost infinite 
division; and apowerin one totake what.is necessary for certain 
purposes is not, io its nature, incompatible with a power in another 
to take what is necessary for other purposes. Congress is author- 
ised to lay and collect taxes, &lc. to pay the debts and provide fat 
the common defence and general welfare of the United States*. 
This does not interfere widi the power of the states to tax for the 
support of their awn governments ; nor is the exercise of that pow- 
er by the states an exercise of any portion of the powfir that is 
granted to Ute United States. In imposing tues for state purposet, 
they are not doing what congress ii impowered to do. Congres* 
is not empowered to tax for those purposes which are withia the 
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ptclusite province of the itates. Wtfen, then, each government 
eiercise thepoweroftaxBtion, neither is ezercidng the power of 
the ottier. But, wheo a itate proceeds to regulate commerce with 
foreign natimiB, or among ttte aererat itatei, it ia exerciaing the 
rery power that iB grvnted to coogrefs, nd is doing the very drnig - 
which congreffi is authorized to do. There ii no antriogj,' tb«i, 
between the pownr of taxation and the power of regnlating com- 
merce.. • . . 

In diseasing the question whether this power is still in die 
states, id the case umler consideration, we may dsmiss from it the 
enqniiy whether it ia snrreDdered by the mere grant to &iagteesi 
or is retained until c<H^e8s shall exercise the power. We may 
dismiss that enquiry, because it has bete exercised, and the reg* 
alattons V^ch congresa deemed it prop» to make irft now in fiill 
operation. The Bole qaesticmis, caAastate r^ulate conunerce 
fnth foreign nations and among the Itatei, while congress is r^u- 
lating it ? 

The counsel for the appellee answer this question in the affirnut-: 
tive, and rely very mncfa on the reitrftitions in'the tenth section at 
supporting their opinion. ^ They say, very tmly^ that limitations of, 
a power furnish a strong argumeM in iarer of tiie existence of that 
power, and that the lection which prAhibila the states from laying 
duties on imports or exports, prores that this power might have 
been exercised bad it not been expressly forbidden ; and conae- 
quently, that any other commercial regulation, not expressly for- 
bidden, to which the original power of the state was competent,' 
nay still be made. 

That this restriction shows the opinion of the convention, (hat a 
stiite might impose dutiel on exports and imports, if not expressly 
forbidden; will beconceded ; but that it firilowB as a consequence,' 
from this conceision, that a state may regulate commerce with fo-' 
reign nation&andMnong theetatea, cannotbeadmitted. ' 

We mtfat firat determine, whether the act of laying "duties or 
imposta on imports or exports," ia conaidered in the constitution' 
as a branch of the taxing power, or of the power to regulate com-' 
merce; We think it very clear, that itis considered as a bratch 
of the taxing power. It is so treated in the fint daase «f the 8tfa 
aectioB : "Congress shall have power to lay and collect taxes, 
duties-, imposts, and excises ;" andbetbre c<»nmerceiamentioBed, 
the rule by which the exercise of this power mast be governed, ia 
declared. It is, that all dtrties, imposts, and excises* shall ba 
uniform. In a separate claoM of the 'enumeratien,'the'powerta 
regulate CMnmerce is given, as-being entirely distinct from-the 
ri^t to levy taxea and imposts, and as bei^ a new power, not 
before conterrcd. The constrtntion,- then, considers these pow-' 
era as sabstaiMiTe, and distinct from each-other ; and^ so [riscea; 
them in the enumeration it contains. The power of imposing du- - 
ties on imports,' is classed ftvith the power to levy taxes, raid that 
teenvto be its qatnral place. Butthe power to levy taices- cotdd ; 
3 



neror be con^dercd u abrid^ng the right of the states od that lob- 
ject ; and they might, 'coDseqneiitly, have exercised it by leryin^ 
duties OD imports or exports, (ud the constitntion contained do pro- 
hibitioii on this subject. This probibititm, thes, is an exception 
from the acknowledged power of the states to levy taxes, not from 
the questionable power to regulite commerce. 

" A duty of tonnage," is as much a tax, as a duty on imports or 
exports ; and the reason which induced the prohibition of those 
taxes, extendi to this also. This tax may be imposed by a state, 
with the consent of congress ; and it may be admitted, that con- 
gress cannot give a right to a state in virtue of its own powers. 
But a dnty of tann^e being a part of Uie power of imposing taxes, 
its proUbitioD may certainly be made to depend on congress, witii- 
«at affording nny implication respecting a power to regulate com- 
merce, ft is true, that duties may oflen be, and i a fact often are, 
imposed or tonnage, with a view to the regulation of commerce ; 
hut they may be aho imposed with a view t» revenue ; aod it was, 
therefore, aprudentprecantion, to prohibit the states firom exer- 
cistDg this power. The idei that the same measure might, accord- 
ing to circnmstances, be arranged with different classes of power, 
was DO novelty to die framers of our constitution. Those ilius- 
trioiu statesmen and patriots had been, many of them, deeply en- 
gaged in the discussions which preceded the war of our revolution, 
and all of them were well read in those discussions. The right to 
regulate cmimerce, even by the imposition of duties, was not con- 
troverted ; bttt the right to impose »dutj for the purpose of "*e- 
venne, produced a war as important, perhaps, in its consequences 
to the human race, as ai^ the world has ever witnessed. 

T)iese restrictions, then, are on the taxing power, not on that to 
Kgnlate commerce ; and presuppose the existence of that which 
they restrain, not of that which they do not purport to restrain. 

But the inspection laws are said to be regulations of commerce, 
and are certainly recognized in the constitution, as being passed in- 
the exercise of a power remaining with the states. 
" That inspection laws may have a remote and considerable in- 
fluence on commerce, will not be denied ; but that a power to re- 
gulate commerce is the source from which the right to pass them 
is derived, cannot be admitted. The object of inspection laws is 
to improve the quali^ of articles produced by the labour of a 
country; to fit them tor exportation, or, it may bo, for domestic 
use. They act upon the subject before it becomes an article of 
foreign commerce, or of commerce among the states, and prepare 
it for that purpose. They forma portion of that immense mass of 
legislation which embraces every thing within the territory of a 
state, not surrendered to the general government : all which can 
be most advantageously exercised by the stales themselves. In- 
spection laws, quarantme laws, healtJi laws of every description, 
al well as laws for regulating the internal commerce of a state, and 
tho-^" which respect turnpike roads,, ferries, &c. are component 
" >f this mass. 
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No direct general power orer these objects is ^aat^A to ecn^ 
gresB ; and, consequently, they Temaio subject to state legiaJatiAk. 
If the legialatire power of the Union can reach them, it iBSst be f&r 
national purposes ; it must be where the power is expresslj' gtretl 
for a special purpose, or is clearly incideotal to some power which 
is expressly given. It is obvious, that tbe goremment of the 
Union, in the exercise of its exprMS powers — that, for example, of 
T^utating commerce with foreign nations aad «nong the states — 
may use means that msy also he em^oyed by a slate to fee exer- 
«i5e of its acknowle^ed powers ; that, for example, of regalati^ 
commerce within tlie state. If congress license vessels to saU 
&om one port to another in the same state, Ihe act is supposed t» 
be necessarily incidental to tiiS power expressly granted to coin 
gress, and implies no claim of a direct power to regulate the pure- 
ly internal commerce of a state, or to act directly ca its system of 
police. So, if a state, in passing laws on^ubjects acknowledged ts 
be within its control, and with a view to those subjects, shall ad<^ 
a measure of the same character with one which oongress may 
adopt, it does not derive its authority from the particular powet 
which has been granted, but from some other wliich rewiains witb 
tbe state, and may be executed by the s»ne neaos. All expe- 
rience shows, that the same measures, or measures scarcely distia- 
guishable from eadt other, may flow &om distinct powers ; hut 
this does not prove that the powers tJbemsetves are identical. AV- 
though the means used in Aeir execution mjBy Sometimes approach 
each other so nearly as bo be confounded, there are other sitaa- 
tions in which tlicy are sufficiently distinct to establi^ their indi- 
viduahty. 

In our complex system, presenting the rare and difficult schema 
of one general government, whose action extends ever the wbele^ 
but which possesses only certain enumerated powers ; and of nu- 
merous state governments, whith retsan and exercise all powers 
not delegated to the Union, contests reniecthig power must arise. 
Were it even otherwise, the measures tahen hy the reSpeetiTe go- 
vernments to execute their acknotvledged powers, would often he 
of tlie same description, and might, sometimes, interfere. This, 
however, does not prove, that the one is exercising, or bw a right 
to exercise, the powers of the other. 

The acts of congress, passed in 1796 Si 1779,* empowering and 
dwectiug the officers of the general government tooonronn to, and 
assist in the execution of, the quarantine and health laws of a 
state, proceed, it is said, upon the idea tbat these laws are coasti- 
fiitionai. It is undoubtedly true, that they do proceed upon that 
idea ; and the coDsfitutioaality of soch laws has never, so far as we 
are informed, been denied. But they do not imply an acknoitl- 
edgement that a state may rightfully regulate commerce with (b> 
reign nations, or among the states : for they do not imply tiiatsocb 

* Vol. i, p. 545, ana Tol. 3, p. 136. 



latnareaneiercise ofthat power, or enacted with a neir to it, 
pa the contrary, tfaej are treated as quarantine and hedth laws, 
are lo deDaminated in the acta of congress, and are c(msidered aa 
flowing from the acknowledged power of a state, to provide for the 
health of its citizens. But, as it was apparent that some of the 
proriaiooa made for this purpose, and in virtue of this power, 
niigbt interfere with, and be affected by the laws of the United 
States, made for the ir^ulation of commerce. Congpeas, in that 
■pirit of harmony and conciliation which oaght always to character* 
ize tbeconductof governments standing in the rel^on which that 
of the Union and those of the statks bear to each other, has direot- 
ed its officers to aid in the execution of these laws ; and has, in 
some measure, adapted its own legislation to this object, by making 
provtaioos in aid of those of the states. But in making these pro- 
Tisions, the opinion is unq qui vocally manifested, that congress may 
control the state laws, so far as it may be necessary to control 
ibtta fqr the regulation of commerce. 

The apt passed in 1803,* prohibiting the importation of slaves 
into any state which shall itself prohibit their importation, implies, 
it is said, Uk admission that the states possessed the power to ex- 
clude or admit them ; from which it is inferred, that they possess 
the same powe*^ with respect to afl other articles. 

If this inference were correct ; if this power was exercised, not 
onder any particular clause In the constitution, but in virtue of a 
genesral right over the subject of commerce, to exist as long as the 
constitution itself, it might now be exercised : any state mi^t now 
import Africaa slaves iito its own territory. But it is obvious, 
that the power of the states over this subject previous to the year 
13D8, constitutes an exception to the power of congress to regulate 
commerce ; and the exception js expressed in such words', as to 
manifest clearly the iQtention to cqntinue the pre-existing right of 
the states to admit or exclude for 9 limited period. The worda 
•re, " the migration or importation of such persons as any of the 
states now existing iW think proper to admit, shall not be prohi' 
bited by the ctmgress prior to the year 1808." The whole ob- 
ject of the exception, js to preserve the power to those stales 
which migtit bfi disposed to exercise it, and its language seems to 
the court to convey this idea unequivocally. The possession of 
this particular power, then, during the time limited in the constitu- 
tion, .c^nnQt be admitted to prove the possession of any other simi- 
lar power. 

It has been said, that the act of August 7, I789,t acknowlei%eg 
Q concurrent power in the states to regulate the conduct of pilots ; 
and hence is inferred an admission of their concurrent right with 
congress to regulate commerce with foreign nations, and among the 
States ; but this inference is not, we think, justified by the fact. 

Although coqgre^ cannot enable a state to legislate, congress 

• Vol 3, p. 6». t Vol. 3, p. 34. 
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may adopt the provisions of a slate on an; subject- When tbe 
gOTemment of the Union was brought into eiiatence, it fonntt a 
lystem for the regubtion of its pilots in full force in every state. 
The act which has been mentioned adopts this system, and gives it 
the same validity as if its provisions had been specialty made by 
congress. But the act, it may be said, is prospective also, and the 
adoption of laws to be made in future pre-supposes the right in the 
maker to legislate on the subject. 

The act uoquestionably manifests an ihtention to leave this sab- 
. ject entirely to the states, until congress should think proper to 
interpose ; bnt the very enactment of such a law indicates an opi- 
nion that it was necessary — that the existing system would not be 
applicable to the new state of things, unless expressly applied to it 
by congress. But this section is confined to pilots within the 
" bays, inlets, rivers, harbours, and ports of the United States ;" 
which are ofcourse, in whole or in part, also within the limits of 
some particular state. The acknowledged power of a state to re- 
gulate its police, its domestic trade, and to govern its own citizens, 
may enable it to legislate on this subject to a considerable extent ; 
and the adoption of its system by congress, and the application of 
it to the whole subject of commerce, does not seem to the court to 
imply a right in (he states so to apply it of their own authority. 
But the adoption of the state system being temporary — being only 
" until further legislative provision shall be made by congress," 
shews conclusively an opinion that congress could control the 
whole subject, and might adopt the system of the states, or provide 
one of its own. 

A state, it is said, or even a private citizen, may construct b^t' 
houses ; but gentlemen must be aware, that ifthis proves a power 
in a state to regulate commerce, it proves that the same power is 
in the citizen. States, or individu^ who own lands^ may, if not 
forbidden by law, erect on those lands what buildings they please ; 
but this power is entirely distinct from that of regnlatii^ com- 
merce, and may, we presume, be restrained, if exercised so as to 
produce a public mischief. 

These acts were cited at the bar for the purpose of shewing an 
opinion in congress that the states possess, concurrently with the 
legislature of the Union, the power to regulate commerce with for- 
eign nations and among the states. Upon reviewing them, we think 
they do not establish the proposition they were intended to prove. 
They shew the opinion that the state's retain powers enabling them 
to pass the laws to which allnsion bai been made ; not that those 
laws proceed from the particular power which hns been delegated 
to congress. 

It has been contended by the counsel for the appellant, that as 
the word " to regulate" implies in its nature f^Il power over the 
thing to be regulated, it excludes necessarily the action of all oth- 
ers that would perform the same operation on the same thing. That 
regnlatioQ a designed for the entire result, applying to those parte 



which reihain as {hey wer^, as irell as to those which are altered. 
It produces a unilbrm whole, which is as much disturbed and de- 
ranged by chani;ing what the reguialioj power designs to leave un- 
toached, as (hat on which it has operated. 

There ia great force in this ai^ument, aotf the court is not satis- 
fied that it has been refuted. 

Since, however, in exercising the power of regulating their own 
purely internal affairs, whether of trade or poUce, the slates may 
sometimes enact laws, the validity of which depends on their id- 
terfcring with, and being contrary to, an act of congress passed in 
pursuance of (he constitution, the court will enter upon the inqui- 
ry, whether the laws of New- York, as expounded by the highest 
tribunal of that state, have, in their application to this case, come 
into collision with an act of congress, and deprived a citizen of 
a right to which that act entitles him. Should this collision exist, 
it will be immaterisil whether those laws were passed in virtue of 
a concurrent power " to regulate commerce with foreign natioos 
and among the several siales," or in virtue of a power to regulate 
their domestic trade and police. In the one case and the other, 
the acts of New- York must yield to the law of congress ; and the 
decision sustaining the privilege they confer, gainst a right given 
by a law of the Union, must be erroneous. 

This opinion hna been frequently expressed in this court, and is 
founded as well on the nature of the government as on the words 
of the constitution. In argument, however, it has been contend- 
ed, that if a law passed by a slate, in the exercise of its acknow- 
ledged sovercipity, comes into conflict with a law passed by con- 
gress in pdrsuancc of the constilution, they affect the subject and 
each other like equal opposing powers. 

Bnt the framers of our conrtitution foresaw this stale of things, 
and provided for il, by declaring the supremacy not only of itself, 
but of the laws made in pursuance of it. The nullity of any act 
inconsistent with the constitution, is produced by the declaration 
that the ConstKution is the supreme law. The Appropriate appli- 
cation of that part of the clause which confers the same supremacy 
on laws and treaties, is to such acts of the state legislatures as do 
not transcefid their powers, liat, though enacted in the eKecution of 
scknowter^ed state powers, interfere with, or are contrary to, the 
)aws of congress, made in pursuance of the constitution, or some 
reaty made under the authority of the United States. In every 
iuch case, the acl of congress^ or thetrtaty, is supreme;, and the 
HW of the state, though enacted in the exercise of powers notcon- 
rorerfed, must yield to it. 

In pursuing this inquiry at the bar, it has been said that the con- 
titatibn does not confer the right of intercourse between state and 
tate. That right derives its source from those laws whose autho- 
ity is acknowledged by civilized man throughout the world. This 
I true. The constitution found it an existing -right, and gave to 
nngreu the power to regulate it. Iirfheeicercise of-thigpofter. 



congress lios passed " An act for eDrolling and licensing ships or 

I vessels to be employed in the coasting trade and fisheries, and for 

regulating the same." The counsel for the appellee contend that 
this act does aot give the right to sail from port to port, but cod- 

I fines itself to regatatiog a pre-existing right, so for only as to confer 

I certain privileges on enrolled and licensed vessels in its exercise. 

I It will at once occyr, that when a legislature attaches certain 

privileges and exemptions to the exercise of a ri^ over which its 
control is absolute, the law must intply a power to exercise the 

I right. The privileges are gone if the right itself be annihilated. 

I It would be contrary to all reason, and to the conweof human af- 

s fairs, to say that a state is unable to strip a vessel of tiie particular' 

' privileges attendant on the exercise of a right, and yet may annul 

the right itself ; that the state of New-York canoot prevent an en- 
rolled and licensed vessel, proceeding Jrom Elizabelhtown in 
N. Jersey, to N. York, from enjoying, in her course, and, on her 

) entrance into port, all the privileges conferred by the act of con- 

gress ; but can shut her up in her own port, and prohibit altogeth- 
er her entering the waters and ports of another state. To the 
court it seems very clear, that the whole act on the subject of Ibe 
coasting trade, according to those principles which-govem the con- 
struction of statutes, implies unequivocally an authority to licensed 

, Y vessels to carry on the coasting trade. 

But we will proceed briery to notice those sections which bear 
more direct^cpn the subject. 

The first section declares, that vessels enrolled by virtue of a 
previous law, and certain other vessels enrolled as described la 
that act, and having a license in force as is by the act required, 

I "and no others shall be deemed ships or vessels of the United 

• States, entitled to the privileges of ships or vessels employed in the 

coasting trade," 

This section seems to the court to contain a positive enactment, 
that the vessels it describes shall be entitled to the privileges of 
ships or vessels employed in the coastir^ trade. These privtle^s 
cannot be separated from the trade, and cannot be enjoyed nnless 
the trade may be prosecuted. The grant of the privilege is an 

f idle, empty form, conveying nothing, unless it convey the right to 

which the privilege is attached, and in the esercise of which ita 

'■ whole value consists. To conatrae t^we words otherwise than ai 

entitling the ships or vessels described to carry on the coasting 
trade, would be, we think, to disregard the apparent intent of the - 

The fourth section directs the proper officer to grant to a vessel 
• qualified to receive it, " a license for carrying on the coasting 

trade," and prescribes its form. After reciting the compliance of 
the appUcant with the previous requisites of the law, the operative 
words of the instrument are, " license is hereby granted for the 
iaid steam-boat Bellona to be employed in canying on thecoasling 
trade for one year from the date hereof, and no longer.'' 
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These are not the words of the officer — they are die words 0/ 
die legislature ; and coDveyai explicitly the authority the act ia- 
tended to give, and operate^ as effectually, as if they bad been in- 
serted in aoy other part of the act than in the license itself. 

The word " license," means permission or authority ; and ff 
license to do any particular thing, is a permission or auUtority to 
do that thing ; and if granted by a person having power to grant it, 
transfers to the grantee the right to do whatever it purports to" 
authorise. It certainly transfers to him all the right which the 
grantor can transfer, to do what is within the terms of the license. 

Would the validi^ or effect of such an instrument be questioned 
by the appellee, if executed by persons clatmiog r^:ularly under 
the laivs of New- York ? 

The license must be understood to be what it purports to be, a 
legislative authority to the steam-boat Bellona, " to be employed 
in carrying on the coasting trade for one year from its date." 

It has been denied that these words authorise a voyage from 
New-Jersey to New-York. It is true that no ports are specified ; 
but it is equally true that the words used are perfectly intelligible, 
and do confer such authori^ as unquestionably as if the porb had 
been mentioned. The coasting trade is a term well understood. 
The taw has defined it, and all know its meaning perfectly. The 
act describes, with great minuteness, the various operaticms of a 
vessel engaged in it ; audit cannot, we think, be doubted that n 
voyage from New-Jersey to New- York is one of those operations. 

Notwithstanding the decided language of the Ucense, it has also 
been maintained that it gives no right to trade, and Uiat its sole 
puniose is to confer the American character. 

The answer given to this ai;gument, that the American chn^cter 
is conferred by the enrolment, and not by the license, is, we think, 
founded too clearly in the words of the law, to require the support 
of any additional observations. The enrolment of vessels designed 
for the coasting trade, corresponds precisely with the registration' 
of vessels designed for the forei^ trade, and requires every cir- . 
Gumstance which can constitute the American character. The 
license can be granted only to vessels already enrolled, if they be ■ 
of the burthen of twenty tons md upwards, and requires no cir- 
cumstance essential to the American character. The object of 
the license, then, cannot b«1f> ascertain the character of the ves- 
sel, hut to do what it professes to do — that is, to give permission to 
a vessel already proved by her enrolment to be American, to carrj- 
on the coasting trade. 

But, if the licence be a permit to carry on the coasting trade, 
the appellee denies that these boats were engaged in that trade, or 
that the decree under consideration has restrained them from pro-' . 
secating it. The boats-of the appellant were, we are told, employ- 
ed in the transportation of passengers ; and this is no part of that 
conunerce which congress may regulate. 



j If, aa our tvboiecourse of legUkdlbn-en tliia subject shows. Hie 

poner of congress has been universally undersiood' in American, 
* to comprebead.navigatiaD, it is a very persuasiTe, if not cooclu- 

eiye, arguBient to prove that the construction ie correct ; and, ifi^ 
I be correct, no clear distinction is perceived between the power to 

regulate vesseb employed id trausportiug men for hire, and pro> 
perty for hiF^< The subject is transferred to congress, and no ex- 
Ceptioa to the grant can be Emitted, which is npt proved by the 
\ words or the nature of the thing. A coasting vessel eniptojed in 

) the transportation of pasteogers, is aa nmch a portion ot^ the Ame^ 

■ Ttcan marine, as one employed in the transportation of a cai^o ; 

and no reason is perceived why such vessel shou"W be witbdrawa 
from the regulating power of that government which has beea 
thought be^t fitted for (he purpose generally. Tbe provisions oJT 
the law respecti^ native seamen, respecting ownership, are as ap- 
L plicaUe to vessels carrying men, as to vessels cariying manufac- 

r tures ; and no reasoa is perceived why tbe power over the subject 

I should not he placed in the sanie hands. The argument urged at 

I the bar, rests on tbe foundation that tbe power of congress does not 

extend to navigation as a branch of cOnunerce^ and can only be 
applied to that aubject incidentally and occasionally. But if that 
f foundation be removed, we must show some plain intelligible dis- 

tinction, supported by the constitution or by reason, for discrimi- 
nating between tbe power of congress over vessels employed in 
nevigiduig tbe same seas. We can perceive no such distinction. 

If we refer to tbe constitution, tbe inference to be drawn from it 
is rather i^nst tb^ distinction. The section which restrains codt 
gress fr<»a prohibiting tbe migration or importation of such persons 
i as any of tbe states may think proper to admit, until the year 1 808, 
has always been considered as an exception from the power to 
regulate commerce, and certainly seems to class migration with 
iibptirtatiMi. Migration applies as appropriately to voluntary, as 
importation does to involuntary arrivals ; and so far as ah excep- 
tion irom a power proves its existence, this section proves that the 
power to regulate commerce applies equally to the r^;ulation of 
vessels employed in transporting men who pass from place to placd 
Toluntarily. and to those who pass involuntarily. 

If the power reside in congress as a portion of the general grant 
to regulate commeice, then acta applying that power to vessels 
generally, must be construed as comprehending all vessels. If 
none appear to be excluded by the language of the act, none caa 
be excluded by construction. Vessels have always been employed 
to a greater or less extent in tlie transportation of passengers, and 
■ have never been supposed to be, on that account, withdrawn from 
the coDtrd or protection of congress. Packets which ply along 
the coast, as well as those which make voyages between Europe 
and America, consider the transportation of passengers as an im-^ 
portant part of their business ; yet it has never been suspected 
that the general laws of navigation did not apfily to (hem. 
4 
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The duty act, lectum 23 Hid 40, containa proriaioni retpecting 
pmsengen, and shom that resKb which transport them have th« 
BBOW ni^ta, and ntoit perform the aanw duties, with other veaieb t 
fbey an governed bv the genera) laws of narigatioB. 

Id the progreas of thii^, this Kems to hare grown iota a fsr- 
ticolar employment, and to bare attracted the paiticolar attenlioD 
of govenunent. Congress waa no longer satiafied with conqire- 
bending Teuels engaged specially in this busineaa within those 
proviaiona which were inteMed for Teweli generally ; and on the 
2d of March, 1819, passed "An act regi^ting passeneer riiips 
and veaaels." This wise and humane lair prorides for the safety 
and comibrt of paasengers, md for the commnnicotion of eveiy 
.dung concerning them which may interest the gOTernment, to tbe 
department of state ; but makes no prorision concenung the entry 
of the vessel, or her conduct in Uie waters of the United Stales. 
This, we think, shows conclusirely the sense of congress, (if in? 
deed any evidence to that point conld be required,) that the pre- 
. «nati[^ regulationa comprehended passenger ships among others ; 
and in prescribing tbe same duties, the legislatnre must bare con- 
sidered them as possessing the same rig^ts^ 

If, then, it were even true, that the Bellone and the Stoudioger 
were employed exclasively in the conveyance of passengers be; 
tween New-York and New-Jersey, it would not follow, that this 
occupation did not constitnte a part qf the coasting trade of the 
United States, and was not protected by the hcense annexed to 
tiie answer. But we cannot perceive how the occupation of these 
vessels can be drawn into imestion in the case before the court. 
The laws of New-York, imich grant tbe exclusive privilege set 
up by the appellee, take no notice of the employment of vessels, 
and relate only to the principle by which they are propelled. 
Those laws do not inquire, whether vessels are eng^ed in trans- 
porting men or merchandize, but whether they are moved by 
ateam or wind. If by the fortner, the waters of New- York are 
closed against them, though their cargoes be dutiable goods, which 
Uie laws of the United States permit them to enter and deliver in 
New- York. If by the latter, those waters are free to them, 
thon^they shopld carrir passengers only. In conformity with the 
Jaw, is the bill of the plai&tifr in the state court. The bill does not 
complain that the Bellona and the Stoudinger carry passengers, but 
that the; are moved by steam. This is the injary of which he 
complains, and is the sole injury i^nst the continuance of which 
he asks relief. The bill does not even allege specially, that those 
vessels were employed in the transportation of passengers ; but 
says generally, that they were employed " in the transportation of 
passengers or otherwise." The answer avers only, that they 
were employed in the coasting trade, and insists on tbe ri^ to 
carry on any trade authorised by the license. No testiniODy is 
taken, and the writ of injunctioa and decree restrain these licensed 
Tetsels, not bom carding passengers, but frym being moved 
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^mn^ die waters of New-York by steam, for any purpose what- 
ever. 

The qnestions, then, whether the cooTeyance of passei^rs be 
a part of the coastii^ trade, and whether a vemel can be protected 
in that occupation by a coasting license, are not, and cannot be, 
raised in this case. The real and sole question seems to be, whe- 
ther a steam machine, in actaal use, deprives a vessel of the privi- 
leges cooforred by a license. 

In considering diis question, the first idea which presents itself, 
is, that the laws of congress for the regulation of commerce do not 
look to the principle by which vessels are moved. That subject is 
left entirely to individual discretion \ and in that vast and complex 
system of legislative enactment concerning it, which embraces 
every thing which the legislature thought it necessary to notice, 
there is not, we belieye, one word respecting the peculiar principle 
by which vessels are propelled through the water, except what 
may be found in a single act, granting a partkakr privily to 
steam-boats. With this esceptioD, every act either prescrilMOg 
duties or grantiog privileges, applies to every vessel, whether na- 
vigated by the instrumentality of wind or fire, of sails or machinery. 
The whole weight of proof, then, is thrown upon him who would 
introduce a distinctioa to which the words of the law give no coun- 



Ifa real difference could be admitted to exist between vessels 
carrying passengers, and others, it has already been observed, that 
there is no tact in this case which can bring npthat question. And 
if the occupation of steam-boats be a matter of such general noto- 
riety that the court may be presumed to know it, although not 
specially informed by the record, then we deny that the transporta- 
tion of passengers is their exclnsive occupation. It is a matter of 
general history, that in our western waters, tbeir principal em- 
ployment is the transportation of merchandize ; and all know, that 
in the waters of the Atlantic, they are frequently so employed. 

But all inquiry into this subject seems to the court to be put< 
completely at rest by the act already mentioned, entitled " An act 
fot Uie eproUing and licensing of steam-boats." 

This act authorizes a steam boat employed, or intended to be 
employed, only in a river or bay of the United States, owned 
wholly or in part by an alien resident within the United States, to 
be enrolled and licensed as if the same belonged to a citizen of the 
United States. 

This act demonstrates the opinion of Congress, that steam-boats 
- may t>e enrolled and licensed in common with vessels using sails. 
They are, of course, entitled to the same privileges, and can no 
more be restrained from navigating waters and enlering porls which 
are free to such vessels, than if they were wafted on their voyage 
by the winds, instead of being propelled by the agency of fire. 
The one element may he as legitimately nsed as the other, for ev- 
ery commercial purpose authorised by the laws of the Union, and 



the act of a itate, iohibitiiig tUe use of eitber, to aoj vessel faav-' 
ing a license under the act of coogresB, comes, we think, in direct 
coUision with that act. 

Ai this decides the cause, it is unnecessary to enter into an ex- 
amioiition of that part of the eooBtitution which empowers con- 
gress to promote the yro^eat of science and the useful arts. 

The coart is aware, that in stating the train of reasoning bv 
which we have been conducted to this result, much time lias been 
consomed-in the attempt to demonstrate propositions which ma; 
have been thought axioms. It is felt that the tediousness insepara- 
ble from the endeayor to prove that which is already clear, is im- 
putable to a considerable part of this opinion : bat it was una- - 
voidaUe- The conclusion to which we have come, depends on a 
chain of principles which it was necessary to preserve unbroken ; 
and, although some of them were thought nearly self-evident, the 
laagnibide of the question, the weight of character belonging to 
thoM from whose judgment we dissent, and the argument at the 
bar, demanded that we should assume nothing. 

Pawerful and ingenious minds, taking, as postulates, (hat the 
powers expressly granted to the government (h (he Union, are to 
be contracted by construction into the narrowest possible compass, 
and that the original powers of the states are retained, if any pos- 
sible construction will retain them, may, by a course of well di- 
gested, but refined and metaphysical reasoning, founded on these 
premises, explain away (he constitution of onr country, and leave 
it a magnificent structure indeed to look at, but, totally unfit for use. 
They may so entangle and perplex the understaading, as to obscure 
pinciples which were before thought quite plain, and induce 
doubts where, if the mind were to pursue its own course, none 
would be perceived. In such a case, it is peculiarly necessary to 
recur to safe and fundamental princijJes, to sustain those prioci- S 
pies, and, when sustained, to make them the test of the ai^menta 
to be examioed. 



